IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.732 OF 2019

DISTRICT : PUNE
Sub.:- Dismissal from service

Smt. Chhaya Govind Mantri. )
Age : 59 Yrs, Occu.: Nil, )
R/o. Flat No.303, Lake Town Co-op. Hsg. )
Society, Katraj, Pune — 411 037. )...Applicant

Versus

1. The State of Maharashtra.
Through Secretary (Revenue),
Revenue & Forest Department,
Mantralaya, Mumbai — 400 032.

~— — ——

2. The Settlement Commissioner and
Director of Land Records, M.S, )
Pune. )

3. The Deputy Director of Land Records)
Pune Region, Pune. )...Respondents

Shri C.T. Chandratre, Advocate for Applicant.
Smt. S.P. Manchekar, Chief Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DEBASHISH CHAKRABARTY, MEMBER-A
DATE ¢ 25.08.2023
PER : A.P. KURHEKAR, MEMBER-J
JUDGMENT

1. The Applicant has challenged the order dated 23.03.2018 passed
by Respondent No.3 - Deputy Director of Land Records/disciplinary
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authority whereby she is dismissed from service and also challenged the
order dated 07.08.2018 passed by Respondent No.2 - Settlement
Commissioner and Director of Land Records whereby appeal came to be

dismissed.

2. Shortly stated facts giving rise to this application are as under :-

The Applicant was Record Keeper in the Office of City Survey
Office, Pimpari-Chinchwad and was entrusted with levying of
measurement fees/charges on the applications made for the
measurement of the Plot. She worked as Record Keeper from 05.06.2000
to 05.07.2005. The Respondent No.3 — Deputy Director of Land Record
received one complaint dated 10.11.2006 from Sachin S. Bhosle about
charging of less fees than prescribed and monetary loss to the
Government. Pursuant to it, the Respondent No.3 appointed one
Committee consists of Shri Nirbhavane, City Survey Officer, Shri Chavan,
City Surveyor and Shri Matal, City Surveyor to verify the record and to
submit report. Accordingly, Committee examined the record for the
period from 05.06.2000 to 05.07.2005 and found that the Applicant has
charged less fees in contravention of the Circulars issued by the
Department in this behalf prescribing the rates of measurement and
thereby caused monetary loss to the Government. Consequent to it, the
Respondent No.3 issued charge-sheet dated 06.04.2010 to the Applicant
for initiation of departmental enquiry (DE) under Rule 8 of Maharashtra
Civil Services (Discipline and Appeal) Rules, 1979 (hereinafter referred to
as ‘D & A Rules of 1979’ for brevity) for negligence and dereliction in
duties, which is in breach of Rule 3 of Maharashtra Civil Services
(Conduct) Rules, 1979 (hereinafter referred to as ‘Conduct Rules of 1979’
for brevity). The Applicant submitted reply to the charge-sheet denying
the charges with a defence that the charges levied by her was correct. In
departmental proceedings, the Enquiry Officer conducted the enquiry,
examined 4 witnesses which were cross-examined by the Applicant. The

Enquiry Officer submitted report holding the Applicant guilty for the
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charges framed against her. On receipt of it, the disciplinary authority
issued show cause notice to which Applicant gave her reply denying the
charges and reiterated that the charges were correct and there was no
loss to the Government. The Respondent No.3, however, accepted the
report of Enquiry Officer and in view of huge loss caused to the
Government imposed punishment of dismissal from service by order
dated 23.02.2018. Appeal preferred against it came to be dismissed by
Respondent No.2 on 07.08.2018. The Applicant has, therefore,
challenged the order of disciplinary authority and appellate authority by
filing this O.A.

3. Shri C.T. Chandratre, learned Advocate for the Applicant sought to
assail the legality and correctness of the impugned orders on the

following grounds :-

(i) The Applicant has charged the fees correctly in terms of

Circulars issued by the Government in this behalf.

(i) The Enquiry Officer has not questioned the Applicant at the
end of enquiry giving him opportunity on the circumstances
appearing against him and the evidence enabling her to
explain such circumstances as contemplated under Rule

8(20) of ‘D and A Rules of 1979’.

(iii In alternative, he submits that at the most it could be error
in understanding the Circulars for charging less fees and
there was no such intention or motive to cause monetary

loss to the Government.

(iv)  The punishment of dismissal hardly a week before attaining
the age of superannuation is disproportionate to the charges
levelled against the Applicant, since the Applicant has not
obtained any personal monetary gain and had unblemished

service record.
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4. Per contra, Smt. S.P. Manchekar, Chief Presenting Officer sought
to justify the punishment of dismissal from service inter-alia contending
that the Applicant though worked for near about five years and was
bound to charge correct fees in terms of Circulars issued by the
Department, she charged less fees and thereby caused monetary loss of
Rs.66,64,200/- to the Government. She emphasized that the factum of
charging less fees is clearly spelt out from the evidence of witnesses and
the defence that she charges fees correctly is already negatived and
turned down in the enquiry. The learned C.P.O has further pointed out
that in appeal also, the appellate authority personally examined 5
matters and was satisfied that the fees charged by the Applicant was not
as per the Circulars dated 30.10.2001 and 07.01.2002 which caused
monetary loss of Rs.66,64,200/- to the Government. As regard non-
questioning the Applicant at the end of enquiry as contemplated under
Rule 8(20) of ‘D and A Rules of 1979’, she submits that it has not caused

any such prejudice to the Applicant, and therefore, it is not fatal.

5. Since the Applicant is challenging the findings and punishment
imposed in D.E., it needs to be borne in mind that the scope of judicial
interference by Tribunal in such matter is very limited. In exercise of
power of judicial review, the Tribunal cannot re-appreciate the evidence
as an appellate authority unless it is shown that findings are patently
perverse or based on no evidence or where principles of natural justice
have been violated. In this behalf, it would be apposite to refer the
decision of the Hon’ble Supreme Court in (2015) 2 SCC 610 Union of
India Vs. P. Gunasekaran. In para nos.12 and 13 of the judgment, the

Hon’ble Supreme Court held as under :-

“12. Despite the well-settled position, it is painfully disturbing to note that
the High Court has acted as an appellate authority in the disciplinary
proceedings, re-appreciating even the evidence before the enquiry officer.
The finding on Charge no. 1 was accepted by the disciplinary authority
and was also endorsed by the Central Administrative Tribunal. In
disciplinary proceedings, the High Court is not and cannot act as a second
court of first appeal. The High Court, in exercise of its powers under
Articles 226/227 of the Constitution of India, shall not venture into
reappreciation of the evidence. The High Court can only see whether :
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(a) The enquiry is held by a competent authority;
(b) the enquiry is held according to the procedure prescribed in that behalf;

(c) there is violation of the principles of natural justice in conducting the
proceedings;

(d) the authorities have disabled themselves from reaching a fair
conclusion by some considerations extraneous to the evidence and merits

of the case;

(e) the authorities have allowed themselves to be influenced by irrelevant
or extraneous considerations;

(f) the conclusion, on the very face of it, is so wholly arbitrary and
capricious that no reasonable person could ever have arrived at such

conclusion;

(g) the disciplinary authority had erroneously failed to admit the
admissible and material evidence;

(h) the disciplinary authority had erroneously admitted inadmissible
evidence which influenced the finding;

(i) the finding of fact is based on no evidence.”

“13. Under Article 226/227 of the Constitution of India, the High Court
shall not :

(i) re-appreciate the evidence;

(ii) interfere with the conclusions in the enquiry, in case the same
has been conducted in accordance with law;

(iii) go into the adequacy of the evidence;
(iv) go into the reliability of the evidence;

(v) interfere, if there be some legal evidence on which findings can
be based.

(vi) correct the error of fact however grave it may appear to be;

(vii) go into the proportionality of punishment unless it shocks its
conscience.”

6. The same legal principles were again reiterated by Hon’ble
Supreme Court in 2022 Live Law (SC) 998 [Subrata Nath Vs. Union of
India & Ors.]. In Para No.22, Hon’ble Supreme Court held as under :-
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“22. To sum up the legal position, being fact finding authorities, both the
Disciplinary Authority and the Appellate Authority are vested with the
exclusive power to examine the evidence forming part of the inquiry report.
On finding the evidence to be adequate and reliable during the
departmental inquiry, the Disciplinary Authority has the discretion to
impose appropriate punishment on the delinquent employee keeping in
mind the gravity of the misconduct. However, in exercise of powers of
judicial review, the High Court or for that matter, the Tribunal cannot
ordinarily reappreciate the evidence to arrive at its own conclusion in
respect of the penalty imposed unless and until the punishment imposed is
so disproportionate to the offence that it would shock the conscience of the
High Court/Tribunal or is found to be flawed for other reasons, as
enumerated in P. Gunasekaran (supra). If the punishment imposed on the
delinquent employee is such that shocks the conscience of the High Court
or the Tribunal, then the Disciplinary/Appellate Authority may be called
upon to re-consider the penalty imposed. Only in exceptional
circumstances, which need to be mentioned, should the High
Court/Tribunal decide to impose appropriate punishment by itself, on
offering cogent reasons therefor.”

7. Bearing in mind the aforesaid legal principles, now question posed
for our consideration is whether order of disciplinary authority confirmed
by Appellate Authority needs interference by the Tribunal on the ground
urged by the learned Advocate for the Applicant.

8. The foremost contention of the learned Advocate for the Applicant
is that the Applicant has charged the fees correctly and there was no
such negligence on her part in levying measurement fees. Thus,
according to her, the charge of levying less measurement fees for the
measurement of plots is totally incorrect. In this behalf, the perusal of
defence statement filed by the Applicant before Enquiry Officer reveals
that she has charged fees for particular plot only out of Survey
Number/City Survey Number and according to her, there was no such
need to charge measurement fee for entire parcel of land. However,
before Enquiry Officer or even before Appellate Authority, she could not
demonstrate or substantiate how the fees charged by her was correct.
Indeed, before initiation of regular DE, the Committee consists of 3
persons from Department was constituted to examine the measurement
cases from 05.06.2000 to 05.07.2005 and Committee submitted it’s
report dated 03.02.2007, which is at Page Nos.36 to 60 of Paper Book
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giving details of the cases showing fees required to be charged and fees
charged by the Applicant. The Committee examined these cases in the
light of Circulars dated 30.10.2001 and 07.01.2002 issued by the
Department, which prescribes the fees to be charged for the
measurement. The Committee calculated loss of Rs.52,80,300/- to the
Government because of less charging of the fees by the Government. In
regular DE, these Committee Members viz. Shri Nirbhavane, Shri Chavan
and Shri Matal were examined and they reiterated that the fees charged
by the Applicant was not as per the Circulars issued by the Department
from time to time. Notably, before Enquiry Officer also, all that Applicant
contends that the fee was correctly charged. However, she could not
demonstrate as to how fees charged by her was correct. There is no such
specific and pointed cross examination on this point, so as to elicit any
such material from the witnesses that the fees charged by the Applicant

was correct.

9. The perusal of record of Enquiry Officer (Page Nos.122 to 135 of
P.B.) also reveals that he did not accept the defence that the fees charged
by the Applicant was correct. Notably, Enquiry Officer was District
Superintendent of Land Record, who is well-versed with the procedure of
levying the charges for the measurement of land and turned down the
defence raised by the Applicant. That apart, Enquiry Officer himself also
examined 17 matters as a sample cases to satisfy itself about levying of
charges and found that the Applicant has charged less fees than required
charges. The disciplinary authority also considered the defence raised by
the Applicant, but find no substance therein. Ultimately, disciplinary
authority accepted the report of Enquiry Officer and recorded the finding
that Applicant has caused loss of Rs.66,64,200/- to the Government.

10. True, as per three persons’ committee report, the Applicant has
caused loss of Rs.52,80,300/- to the Government by levying less charges.
It appears that after submission of report of three persons’ committee,

some more cases were surfaced, and therefore, loss was quantified to the
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tune of Rs.66,64,200/- and accordingly, charge-sheet was issued for loss
of Rs.66,64,200/- to the Government in 344 ordinary measurement
cases, 180 urgent measurement cases and 116 very urgent measurement
cases. In 344 cases, there was loss of Rs.24,52,550/-, in 180 cases,
there was loss of Rs.20,40,500/- and in 116 cases, there was loss of

Rs.22,01,150/-, which comes to Rs.66,64,200/-.

11. The Appellate Authority also considered the defence raised by the
Applicant and not only that, the Appellate Authority personally
scrutinized 5 measurement cases as sample cases to satisfy itself and
found that the charges levied by the Applicant for measurement was not
in terms of revised Circulars dated 30.10.2001 and 07.01.2002 which

were issued in supersession of earlier Circular dated 04.02.1999.

12. 12.As per Clause 5 of Circular dated 30.10.2001, the measurement
fee was to be charged for consolidated land and not for piece of land.

Clause No.5 is as under :-

“s. 3R Al AR SRR StEcicn HUBR ABATHIA (19/9R TAD) i 3t (wresth
i) et ste et Ad R 3R Feandict #d ufisend Aerh wwa e g, wie
BRI THRITHRA ASUNRACS! IEER Atebga At SR FAsteliepnlt i uRes A F3g Syl
STt B! 3MBRIAA A, B FAIsiolt BACTEL S HRBE Ad [HOIBRAT Ule ulHOTAR (Ib
gaer uda AR A oo/ - FUA AHAT HSOR Wt BRI HHet T AU Wt 3GER ARHA
god A,

13. Later, by clarificatory Circular dated 07.01.2002, following charges
are made :-

“) R URTE 2, 3 @ ¥ A Aell, AES! T JHAAAS! AN B 2 AURTEAHE GSiA T
FEIRON HRUATA A 3TB.

2.9 uf¥eee R, 3 @ 8 Ald 31-9 3u uRweEed < Ul aReR ulget 9 gde: AARWIA’’ A1 Yastt el
fpat FE e ufgen ve AdeaR / 9k AR /dletEz AR / HoR IFdbalict Tl e,
9 gdez A AARWIA’’ 3 A T,

R aReER R, 3 @ ¥ ALY 31-2 30 URTIAE “‘Yolcl TAD e &3 Al AT HEMA Uasit
“‘a fewdaeia 3ARA i ghe TR gae QIR Al T HPIA d cd UeH! feat
JAAGELRBEN &A@ A /L. Ut Jotd TR R /| FoR IFBAA AR 9 gaeR
e AARURA 3@l = HITIA’’ 3 A=,
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2.3 ez 2, 3 a ¥ ALlid -9 3u URWEHE © FAREIRUNHEB! d STRUIHHD! / utue sl Us
ABBAR A Vsl APR A SToE TR HRE Sl AGEOR WieleA dI] 3@, 30
FBEOR UiicTpa gelelct Uah! bl AR URBIAT Uleb Heseplzl 90 3R febar 9000 AL,
SBNURld @ 31e FAEEWR Ulleiehl a@ sRURYE / Utieies! gEtdelict wen! feban Fatel amept=an uisd
fesebctie 20 3R fbar 000 AL, FEUEA’’ 3R aE.

.8 e 2, 3 @ ¥ AhA F-2 30 URTDEHAE * TRAD A0 Sliel [HedebalR’” Vasit < ‘cra [Hesepeit
At 3ARA SR AR HATE ST LRI BRG T AGEIR WADH T 3B 3NN AGEIR
wiferent gEAEA ghiat T 90 3R fhar 9000 AR, SEE AARWRAA @ 311 AZEWR Wictsst,
R uRuel / soruifctes! gEleellct R0 3R Bl 000 ALAL. R FAARUAA febar == A

30 =1 venl fbdl AR YRBIE 0ld | STEl HBHbARA 3 aE@.”

14. From the aforesaid Circular, it is quite clear that where land is not
independently recorded with distinct Survey Number/Plot Number and it
is only 1st Pot Hissa without demarcation, in that event, the
measurement fee has to be charged for entire Survey Number. However,
the Applicant has charged fees only for one piece of land, which was part
of one big Survey Number though that part of land for which application
is made for measurement is not distinctly demarked with independent

Plot Number, which is not as per the Circulars referred to above.

15. Here, it would be apposite to see the understanding of the

Applicant as contended in final defence statement, which is as under :-

“Fielt wt @t BRI A/ AR BEAE B 9/92 TN AYW A FER den . ARl

ICERIEN AAYS TG AN S AR HA 30@eT®d 313, x9R b oswa ubwadta s
R e 3EERI PN b B ABRN Bell 3N R FEERIE AGTIGERA 36 Bt FAA foat
3GERE A et ? 3 Ao et 3 3l cran 3uREl FBR BEARIS / AEHHRES/FRA fagnrdt
T FHA T 3RV BTN BN e FMAIRID BH @ a3 d 3 gt 3Ben I Frsueh a

FASED 312 3120 Alca steaERd @t stett 3.’

16. It is thus apparent that the Applicant has not charged
measurement fees correctly because of her wrong understanding, which
according to her is correct. However, it is not so. The Applicant worked
for five years and she ought to have taken some guidance from the
superior about the correct charges instead of going by her incorrect
understanding. Only because less levying of measurement fees was
continued for five years without any objection by anybody else or

superior Officer, that itself would not legalize her stand that what she
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charged was correct. Wrong is always wrong and it cannot be turned

into right only because it continued for a long time.

17. That apart, it is well settled principal of law in domestic enquiry
matter, if the finding of fact is supported by some evidence, Tribunal
cannot interfere into the findings based on facts and cannot substitute
it’s own opinion. The scope of judicial review is very limited. The
conclusion of disciplinary authority and appellate authority is also
reinforced in view of the action initiated by the Department for recovery
of deficit measurement fees from the Plot Owners. The perusal of record
reveals that sum of Rs.3,98,500/- in 82 matters has been recovered and

remaining amount is still unrecovered.

18. The submission advanced by the learned Advocate for the
Applicant that deficit measurement fees can be recovered from the Plot
Owners is no ground to claim exoneration from the charges levelled
against the Applicant. Even if entire amount of deficit measurement fees
would be recovered, in that event also, that ipso-facto could not give
clean chit to the Applicant, since she failed to charge correct fees in
terms of Circulars issued by the Department which amounts to

negligence and lack of devotion in discharge of duties by public servant.

19. Though Applicant was harping that what she charged was correct,
she has not produced any other material on record to substantiate that
in any other Offices of land record, measurement fees are charged in the
manner she did so as to substantiate her defence that what she charged

is correct.

20. The submission advanced by the learned Advocate for the
Applicant that it could be the case of error of Judgment on the part of
Applicant and it cannot be construed as misconduct is totally fallacious.
It is a case of negligence while charging the measurement fees, which

caused huge loss to the Government. Thus, this is not a case of
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simplicitor negligence without any consequences, so as to give clean chit
to the Applicant. This being so, the reliance placed on 2007 AIR SCW
2532 [Inspector Prem Chand V/s. Government of N.C.T. of Delhi &
Ors.] is totally misplaced. In that case, the Appellant was Raiding
Officer, but did not seize the tainted as case property and there was
failure to bring an important piece of evidence on record, which resulted
into acquittal of the accused in criminal case. Therefore, in fact
situation, it was held that negligence simplicitor could not be a

misconduct.

21. Similarly, reliance placed by learned Advocate for the Applicant on
(2009 1 SCC (L & S) 398 [Roop Singh Negi Vs. Punjab National Bank
& Ors.] is totally misplaced. In that case, FIR was tendered as evidence
without examining the witness. It is in that context, Hon’ble Supreme
Court held that it was a case of no evidence to sustain punishment
imposed in DE, since contents of the documents was required to be
proved by examining the witness and FIR itself is not evidence without
actual proof of facts stated therein. Whereas in the present case, in DE,
four witnesses were examined to prove the factum of levying of less
measurement charges. The Applicant did not examine defence witness to
substantiate that what she charged was correct and it was as per the

Circulars issued by the Department.

22. Another submission advanced by the learned Advocate for the
Applicant that the Department has not taken similar action against other
delinquents and Applicant is made scapegoat or victimized is devoid of
any substance. The learned CPO has pointed out that departmental
action was also initiated against Shri P.A. Patil, but he died on
24.10.2016, and therefore, DE abate. The departmental action initiated
against P.M. Lokare, Sheristedar also abate in view of his death during
the pendency of DE. Whereas in DE against Shri D.S. Sonawane for
levying less measurement charges, he was subjected to punishment of

recovery of Rs.1,32,500/- from the salary and retiral benefits. In DE
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initiated against Shri D.M. Shinde for charging less measurement
charges also punishment of recovery of Rs.2,92,500/- was imposed. All
these delinquents were serving in the same Office at Pimpri-Chinchwad
and they were subjected to departmental proceedings. As such, the

contention that Applicant is alone victimized is totally incorrect.

23. Shri C.T. Chandratre, learned Advocate for the Applicant also raised
the issue of non-compliance of Rule 8(20) of ‘D & A Rules of 1979’. True,
the perusal of record reveals that Enquiry Officer has not questioned the
Applicant, as contemplated under Rule 8(20) of ‘D & A Rules of 1979’
However, mere non-examination of delinquent itself cannot be the
ground to quash the punishment unless prejudice is shown caused to
the delinquent. Unless prejudice is demonstrated and shown to have

been caused, the non-examination of the delinquent cannot be said fatal.

24. In this behalf, it would be apposite to refer the decision of the
Hon'ble Supreme Court in AIR 1980 SC 1170 (Sunil Kumar Benarjee
V/s State of West Bangal). In that case, the Apex Court examined the
same issue of failure of Enquiry Officer to examine the delinquent at the
end of inquiry under Rule 8(19) of "All India Services (Discipline &
Appeal) Rules 1955" which is pari materia with Rule 8(20) of ‘D & A Rules
of 1979’. The Hon'ble Apex Court held as under :-

“It may be noticed straightaway that this provision is akin to Section 342
of the Criminal Procedure Code of 1898 and Section 313 of the Criminal
Procedure Code of 1974. It is now well established that mere non-
examination or defective examination under Section 342 of the 1898 Code
is not a ground for interference unless prejudice is established, vide
K.C.Mathew v. the State of Travancore-Cochin, (1955) 2 SCP 1057: (AIR
1956 SC 241), Bibhuti Bhusan Das Gupta v. State of West Bengal, (1969)
2 SCR 104: (AIR 1969 SC 381). We are similarly of the view that failure to
comply with the requirements of rule 8(19) of the 1969 rules does not
vitiate the enquiry DSS 13 Judgement-cwp-865-05.doc unless the
delinquent officer is able to establish prejudice. In this case the learned
single judge of the High Court as well as the learned Judges of the
Division Bench found that the appellant was in no way prejudiced by the
failure to observe the requirement of Rule 8(19). The appellant cross-
examined the witnesses himself, submitted his defence in writing in great
detail and argued the case himself at all stage. The appellant was fully
alive to the allegations against him and dealt with all aspects of the
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allegation in his written defence. We do not think that he was in the least
prejudiced by the failure of the Enquiry officer to question him in
accordance with rule 8(19)."

25. The same issue again came before the Hon'ble High Court in Writ
Petition No.865/2005 (B.M. Mittal Vs. Union of India) decided by
Division Bench on 26.09.2018 in which taking note of the decision of
the Hon'ble Supreme Court in AIR 1980 SC 1170 (Sunil Kumar
Benarjee V/s State of West Bangal), the contention of prejudice for
non-examination of delinquent was turned down and order of

punishment was maintained.

26. Now turning to the facts of the present case, the Applicant has filed
reply of the charge-sheet, cross-examined the witnesses and also filed
defence statement. All that, her defence was that what she charged is
correct as per the Circulars. Her defence has been turned down by
Enquiry Officer, Disciplinary Authority by Appellate Authority, having
found that the measurement charges levied by the Applicant was very
less and it caused huge loss to the Government. It is finding of fact and
correct interpretation of Circulars. Therefore, no prejudice can be said
caused to the Applicant by non-examining her under Order 8(20) of ‘D &
A Rules of 1979°. All that, even if she was questioned under Rule 8(20) of
‘D and A Rules of 1979’, she would have stated same thing that what she
charged was correct. Suffice to say, in view of law laid down by Hon’ble
Supreme Court in Sunil Kumar Benarjee’s case (cited supra), the non-

examination of Applicant itself is not fatal to vitiate the findings.

27. Now turning to the point of proportionality of sentence, the learned
Advocate for the Applicant urged that at the most, it could be a case of
non-understanding the Circulars properly, and therefore, the
punishment of dismissal from service for such charge is
disproportionate. It is well settled that the Tribunal shall not go into the
proportionality of punishment unless it shocks it’s conscience. We see

some substance in the submission, as it is not a case of obtaining any
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monetary gain by the Applicant by charging less measurement fees. But
we should not be oblivious of the fact that it caused huge loss to the
Government. The Applicant stands retired on 28.02.2018 and the
punishment of dismissal was imposed hardly week before on 23.02.2018.
There is nothing on record to indicate that she committed similar
mistake or any other misconduct during her entire service. Thus, except
the impugned punishment, her service record seems to be unblemished.
Therefore, in our considered opinion, the punishment of dismissal is
rather disproportionate. Normally, Tribunal should not substitute the
sentence and if punishment is disproportionate and shocks it’s
conscience, the matter is required to be remitted back to the Appellate
Authority for passing appropriate lesser punishment. However, Tribunal
can do so to shorten the litigation in deserving cases. The period of
more than five years from the date of punishment is over. As such,
considering all these facts and circumstances, in our considered opinion,
the punishment of dismissal is harsh and disproportionate and it needs
to be modified into punishment of compulsory retirement under Rule
S(vii) of ‘D & A Rules of 1979, so that she could get some succor. In fact
and circumstances, we deem it appropriate to modify the punishment of

dismissal into compulsory retirement.

28. The totality of aforesaid discussion leads us to conclude that the
punishment of dismissal from service is harsh and disproportionate and
liable to be set aside. It is substituted in punishment of compulsory

retirement. Hence, the following order.

ORDER

(A) The Original Application is allowed partly.

(B) The order of dismissal from service dated 23.03.2018 as well
as order of Appellate Authority dated 07.08.2018 are

quashed and set aside.
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The punishment of dismissal from service is substituted into
punishment of compulsory retirement under Rule 5(vii) of ‘D
& A Rules of 1979’.

No order as to costs.

Sd/- Sd/-
(DEBASHISH CHAKRABARTI) (A.P. KURHEKAR)
Member-A Member-J

Date : 25.08.2023
Dictation taken by :
S.K. Wamanse.
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